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STATEMENT OF FACTS 


The essence of Appellant's complaint against the 
defendant-Respondents is that the defendants willfully and 
deliberately and knowingly used perjured testimony before the 
Grand Jury of Alameda County for the purpose of obtaining an 
imdictimien= Aquinse 2laintif£f-Appellant anc ena t saa wd 
Respondents willfully and deliberately suppressed cvidence 


Wwithim their knowledge in order te obtaim sand ndvctmente 


Appellant further charge defendants with misuse of the office 


aa 


of District Attorney and that the said District Attorney of 
Alameda County, under color of office, abused the judicial 
process by usc of perjured testimony and suppression of 
evidence; that said District Attorney was motivated by | 
vindictiveness and a long-standing grudge against Appellant, 
which hostility is common knowledge ig AAlleimercla (Clomntey7g ielaiehe 
Appellant was denied due process of law in that Appellant was 
denied a speedy trial and was not accorded equal rignts and 
Brotection under the 5th and 14th Amendments of the Constitu- 
tion of the United States; that all of the Respondents did 
conspire and act in pong one the said Respondents filed a 


Motion of Dismissal of said complaint on the ground that tie 


said Respondents were clothed with absalure immunity; tle | 
motion to dismiss was granted without comment or opinion. | 


WHETHER OR NOT THE DUISTRICE ATTORNEY LS CHoOMMsiay 


ARGUMENT 
WLTH ABSOLUTE IMMUNITY | 
| 


Although the complaint as filed in cae Use WMS erekete 
Court contains a number of issues, all oi When LSSMeSs aire 


incorporated herein by reference, the principle issue 1s 


immunity, since this appears to be the basis tOie te Glos 
missal of the complaint. 
To adopt the proposition that a Distrig@e LCvorvey 


Po Prosecutor, vs clokhed with absolute immunity is to 


Whether or not a District Attorney is clothed with absolute 


WA 


Oo 


wh 


espouse the despotic and tyrannical philosophy condemmed by 
Patrick Henry in his famous and long remembered speech 
menouncing the tyranny of England in the days Lefore the 
Revolutionary War. To declare that a Prosecutor can act 
with absolute immunity is to forget the tyranny, the 
Bespotism and oppression which brought King John of England 
to Runnymede and which gave birth to the Magna Carta, as 
Teagasc Bi Mi or Rights Of sour Own Const ueni=len- 

tie Appellate Courts of the Staterot Cit ihorna a 
mave Long ago enunciated the principles that prosecuting 
attorneys should do their duty faithfully but no more. 
They should never act as employed counsel nor take 
advantage of temporary public excitement against the 
prisoner, or of any pee uaues against him arising from 
moyecause whatever. People vs. ButiNy © C 453.) in 
Pecole ws. Mews Swat ielin, 15 C8 260), i! © S82, cae Cowice 
Ele@elleueee| elven Gl ieeilie ieieilell iene Che derencenceeneoune invite 
and receive from the District Attorney the same solicitous 
consideration as the conviction of the guilty, and it is as 
much his duty to safecquard the defendant Ss econstieucional 
rights as to seek a conviction. 

The Respondents make no pretense that said 
Respondents were merely faithfully performing their duty 
"b@e mo more" or that sard Respondents in the pursue oF 


their duty safeguarded the Appellant's constitutional 


rights. The very conduct of Respondents appears to be 


k 


nat Said Respondents are free to use perjury at will to 


@otain indictments even though it may be solely for the 


murpose Cf revenge and then claim absolute immunity by hiding 
Behind the skirts of the law claiming sanctuary by virtue of | 
Bacir Office. This is the obvious inference to be drawn from | 
Beery atlitude as roflected in their arguments. in determin- | 
Bag whether plaintiff's complaint stated a cause of action : 
plaintiff's allegations must be accepted as true. MILLER vs. | 
Bros 44 C2d 359, 282 P2d 501. Plaintiff's complaint is | 
clear and unmistakable in its allegations that the Respondents | 
knowingly used perjury and knowingly and deliberately sup- 
Beessed testimony for the sole purpose of obtaining an indict— 
Ment against appellant. Paragraph IX of the complaint 

emp. 0, lines 4 = 12. 

To borrow a phrase from Jus€ice Hand, it would 
indeed "be monstrous" to support the proposition iElNENE Bl 
District Attorney can knowingly use perjury a ohtain an 
midictment and then claim immunity from civil liability. 

Mis concept cannot be supported Gr justified in logic, 

ee reason, nor can any authority be found for the Same ium che 
Constitution, statutory, or case law. Respondents have 
attempted to twist and distort the words of Judge Learned 
Hand to suit their purpose. Tt soil Be noticed that Judge 
Hand spoke of “honest mistakes". He did not even remotely 
gitend tO Support the dectrine that a District Attorney 

can willfully and deliberately use perjury to obtain an 


Peas /iiimes 


indictment and then claim immunity. One who is acting in the 
Meplic good need not nor is expected to resort to suppression 
Of testimony. Respondents also rely on Tenney vs. Brandhove, 
merer 41 US 367 (1951), Agnew vs. Moody, 330 F2d 868 (9th 
Mircuit 1964). Each of these cases are clearly distinguish- 
able on its facts from the case at bar. The case cited by 
Respondents to wit Robichard vs. Ronan, 351 F2d 533 (9th 
Circuit 1965) enunciated, among others, the principle 

"even a prosecuting attorney may not be immune if he goes 
beyond the normal functions of a prosecuting attorney and 


engages in police work." It can scarcely be contended that 


Ehe normal functions of a prosecuting attorney is to willfully 


And deliberately use perjury to obtain an indictment or to 
willfully and deliberately suppress testimony for the sole 
purpose Of misleading a Grand Jury in order that he may 
obtain an indictment. 

This court in Cohen vs. Norris, 300 F2d 24 clearly 
Smunciated the following principles whieh are contrary uo tne 
Benientions of tle appellees. 

ie The 4th Amendncnt of the Constitutioneo? the 
United States guarantees the right of an individual to be 
secure against unreasonable arrests as well as against 
unreasonable search and seizure ae a ecivileeaise of action 
for conspiracy may be based on the statute as to civil 
gaetions Lom doprivalicnsret Ciyuleniqnhts 42 WCAG. 


>. Under “color of SMES ScAcUcCSe” Within Seaicvlice 


Beoviding that a person, who, under color of any statute 
of a state, deprives another of his constitutional rights 
Shall be liable, pertains to conduct of actor clothed with 
MuEnNOrity OF state while purporting to act thereunder 
whether the conduct complained of was authorized or even 
Proscribed by state law, 42 USCA 1983. 

3. No local rule of immunity unassociated with 
generally recognized common law immunity can stand as a 
Meftense in Civil Rights Act case 42, USCA 1983. The conduct 
of appellees is not associated with any generally recognized 
common law immunity. 

A, iin oOmclese 1G SiceeSs A Claim wader 422, WSCA 19S, 
facts must be alleged which show a defendant: Cy) waite 
acting under color of any statute, ordnance, regulation, 
custom, Or usage of any state or temritory; (2) subjects 
Or causes to be subjected any person within the jurisdiction 
of the United States to the deprivation of any rights, 
privileges or immunities secured by the Constitution and 
iaws Of the United States: is complaint berOremenis coure 
clearly complies with this section. Citing RENNIE & 
LAUGHLEN INC. vs. CHRYSLER CROP. Cir. 242, 242, F.2d 208, 
Zig 9213, this Court Again announced ehataa moron to 
dismiss is viewed with disfavor in the Federal Courts. 

It will be noted that the Respondents advance the 
same reasons urged by the Appellees in TENNEY vs. BRANDHOVE 


31 US 367 and HOFFMAN vs. HOLDEN 268 F.2d 280 in which the 


complaint had been dismissed as in the case before this 
court, namely that it should be held that the action was 
properly dismissed as the action in question were verformed 
Bee them as police officers in the exercise of a discretionary 
mimction under which they have immunity from liability. By 
Martue of the provisions of the Civil Rights Act, this 
argument was rejected and both cases were distinguished on 
its facts in Cohen vs. Norris 300 F2d 24. Under the case 
meeronroe ys. Pape (1961) 365 US 167, 8! S$ cT 473, 5 b ea 
2492 (decided February 20, 1961) a commencement and 
prosecution of unfounded criminal prosecution under the 
facts set forth in appellant's complaint constitute not 
only malicious prosecution under the law, but violation 
Oe civil rights as well. 

The Respondent also relies on California Government 
Meade oectiOn 32) 6meet 1s Convended io) the sAppe! laneeenat 
the abuse of process as set forth in his complaint does not 
come within the described immunity set forth in said 
government code section. Crews vs. Mays (1913) 1465 C 493, 
132 P 1032; Pimentel vs. Houk (1951) 101 CA 2d 884, 226 P2d 
739 which cites 1 Ruling Case Law 103 in discussing abuse 
Se process; Tranchina vow Srecinas |(1947 676 Ch 2d S72) ize 
pP2d; Restatement, Torts 682; 2 Witkin, Summary of California 
Mawes? — 1274 7bn cde looO) meine factutnacmele vedere 
Tort Claims Act expressly creates separate immunities for 


"malicious prosecution’ and “abuse of process" supports the 


! 


| 
| 
| 
| 
| 
| 
| 


view that 821.6 may not apply to cases not clearly in the 
Malicious prosecution classification. 28 USC 2680{h). Since 
the provisions of the Federal Tort Claim Act were well known 
Eo the Law Revision Commission, limitations Cf California 
immunity to malicious prosecution apparently was deliberate. 
PROCEEDINGS BEFORE GRAND JURY 

tne Sappellees failed co makepamaiceimet Lome between 
ene conduct of a preliminary examination and preceédings 
before a Grand Jury. A preliminary examination is held after 
an individual has been charged with a crime to determine 
whether or not said accused shall be held to answer for the 
Brcpesc @f trial in the Superior Court. Presumably an 
investigation has been conducted and sufficient evidence 
obtained to warrant a complaint against a defendant, pursuant 
to which he is arrested and brought before a magistrate. 
(ecnmma clea Of NOt guilty, the mattem as then seemror la 
preliminary examination. A Grand Jury ee the other hand, 
paliemently aq body Of INgqulSltelon emeowered sto maou) UL imam 
DILIGENT inguiry into public offenses triable within the 
eounty.. IRWIN vs. MURPHY 129 CA 713,010 22d) 272 ein making 
ENeGm Inquiry Livyie 2s duty to protect! themeitizem aqaince 
Uniounded accusation In re TYLER Ga5c 4341) PP aa4 te 
oul be noted that a FULL and DILIGENT inquiry into public 
SEtonces must be madee welt 1S A vio lvVe16n Of sEhewewen 
administered to the Grand Jury for the Grand Jury to fail to 


make a full and diligent inquiry and it is even more 


reprehensible to withhold information which is extremely 
Belevant and material, am order that an indictment may be 
ebtained. Because of the conduct of the appellees, not only 


fad) the Grand Jury not make a full and diligen® inquiry in 


| 
| 
| 
the case of the appellant, but witnesses were brought before | 
the Grand Jury who had full knowledge of all the facts. | 
The appellees flagrantly abused their authority and misused | 
their office by willfully, deliberately and systematically | 
concealing from said Grand Jury facts known to said witnesses 
which pointed to appellants innocence and which would clearly 
Megaced any Criminal antent en the part ©f ene appellants 

This abuse was compounded by the use of one Margaret Burke, 

who was incompetant as a witness, to establish a corpus delict 
iIyetene wse Of perjured testimony. Im truth and) im fact re 
appellees were guilty of subornation of perjury, suppression 
©. cestrmony and Obstruction Of the proper sadminisceraciom jor 
ficetce each Gf whichets a felony, under the laws of the state 
of California. The tactics used by appellees were willfully 
designed to mislead the Grand Jury by hampering and curtailing 
aeeulil and diligent inquiry. The appearances) ef the Districe 
Attorney before the Grand Jury is not in a quasi-judicial 
Capacity but in an investigative capacity. ~Theorctieally, 

Sata strice MeGonntey should be ineeee cam One of his 

@@itres 1s §€O See Ehat Gviailr and) ampartialeinvestugationm 

us conducted. §1f theresis any question aboutwehe intluence 

the District Attorney wields over the Grand Jury, the followin 


Snes 


a 


=e 


quotations are offered from people who served on the Grand 
Jury of Alameda County in the year 1965 and 1966: "All 
Sirections Gome from the District Attorney we] ana his 

foc lecawes enrmitelyelead the groupe. his pareveular 
sm@ror declared that the remaining Jurors "fel lake stooges 
for months." When the said Grand Jury requested to speak to 
the Judge, the said jurors were allegedly told "we were told 
fMiteene was COO busy and that the District Attorne wouldsae 
see him." A member of the 1966 Grand Jury felt they were 
Gouppeus Gr rubber Stamps Of the Districee: Ateorne,.. ray 
person who is investigated by the Grand Jury is at the | 
complete mercy of the District Attorney. It is contended 
that the role of the District Attorney before a Grand Jury 
is an investigative role and not that of a quasi-judicial 
officer and that said appellees are not immune from civil 
ieaoility. In ROBICHARD vs. RONAN 3519F 22d) 523) scne cadre 


stated: 


"We believe, however, that when a prosecuting 
attorney acts in some capacity other than his quasi- 
Judicial capacity, then the reason for his immunity— 
integral relationship between his acts and the 
judicial process - ceases to exist. If he acts in 
the role of a policeman, then why should hewnec be 
liable, as is the policeman, if, in so acting, he 
has deprived the plaintifl Gf rignes, privileges, 
or immunities secured by the Federal Constitution 
and laws? See Monroe v Pape, supra, 365 U.S. at 
187, 81 S.Ct. 473; see also Schneider v. Shepherd, 
Moo Mich. 82, 560 NeW te2 beeen Ooh meee 7 LOG 
cited im Yasellia. 12 Pe2dtac 4005S) losuc ene seems 
MeLlther appropriate Mer justifiable tnac tor ene 
same act, immunity should protect the one and not 
GaSe Celery . 

The prosecuting attorney may have numerous 


Sone 


roles. See Barrett, Police Practices and the Law- 
iDneCMm AIIeSeic oO Cacia, DO Celliieuiktev, Ill, les2a 
(1962). The distinction between the roles may he 
SignLeveantly Controlling, Lor asgour cour. cuice 
recently emphasized, ‘prosecutors are not immune 
from suit under the Act simply as a matter of 
status wholly without regard to the.nature of their 
Conduct.” ~Corsican Productions v2 Pitchess, 336 
oe dda, (Skelh Cise. S64). Tm ehsic CnSe, we Gilead, 
With approval, Lewis v. Brautigan, 227 F.2d 124) 

55 Asbo ee SOS (Sittin Cue, 1955), Wa the Lewis case, 
a state's attorney, an official prosecutor, was 
sued, not for acts done in the course of his quasi- 
judicial role, but rather for acts done in his 
investigative Pole.” 

The District Attorney may, at all times, appear 
before the Grand Jury for the purpose of giving information 
and advice on matters cognizable by them and may interrogate 
witnesses whenever he thinks it necessary. California 
Pemal Code + 925. It will be noted that the Dustricet 
Attorney does not appear as a quasi-judicial officer. He 
appears only in an investigative capacity to assist the Grand 
Mury emt Les anvestigqation. “Since the Grandgduny acea von 
matters brought before them by the District Attorney, the 
concealment of material facts can and does result in an 
indictment where an indictment would not have been found had 
the concealed facts been disclosed. A Grand Jury investigat- 
ion is not a criminal proceeding. In Re McDonough 9 C2d 
POs 2c 9021 

In an effort to find out why the Grand Jury system 
Heethe f£Ocus Of controversy am California, aecurvey was 
made requiring 1,500 miles of travel and interviewed with 


District Attorneys, Judges and Grand Jury Foremen. They 


Pe ie 
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are the men who presumably must live with and make the 
System work. According to an articlé written by Mr. Paul 
Mienies, Assistant City Editer ef the Sam Miege Wale for 
Phreh Ne won an award from the State Bar Of California, 
"the Grand Jury passed and circulated a resolution saying 
state law should be changed so juries have their own 
mivestigators, independant of district attorneys.) The 
jurors, through their spokesman, presented a strong case, 
Saying the quality of investigators would safeguard the 
pervaey Of individuals.” They said if an investigator ws 
piswerable only to the Grand Jury, the jurers would have 
firmer control than under the present system of using 
Gistrict attorney's investigators. 
HBSUe (CILWAblin RULGISMES, ACO 

The United States Supreme €ourt in MONROE, et al, 
WommenPE 365 U,s. Log reviewed at qreatmlenqren wim lGdaing 
ime legislative history, the rights and protection afforded 
fewan individual under RuS. # 1979, 42 USC 4+ 1963 5and the 
construction to be placed on the provisions thereof which 
reads as follows: 

“Every person who, under color of any statute, 
ordinance, regulation, custom, or usage, of any 
State of Territory, subjects, or causes to be 
Sup ected, “any (1 bi Zenon EnemUnmeed sidres cm 
ether person within the jurisdmetion therect toa 
the deprivation of any rights, privileges, or 
IMMUN TEVeS Sceured by the Const ttutisn anideliawe, 


sliall be liabheltesthne par by imiUred Ine ane act von 
at law, suit in equity, or other proper proceeding 


for redress." 


It will be noted that the said section does not 


exclude district attorneys as alleged quasi-judicial officers: 


m@hne United States Supreme Court declared that one who reads 
@aid statutes in their entirety, says that the present 
Section had three aims: First, it might override certain 
Kinds of state law. Second, it provided a remedy where 
state law was inadequate. Third, to provide a federal 
remedy where the state remedy, though adequate in theory, 
was not available in practice. 

On page 184, the said United States Court, in an 
Opinion written by Mr. Justice (later Chief Justice) Stone 
ruled, "Misuse of power, possessed by virtue of state law 
and made possible only because the wrongdoer is clothed with 
the authority of state law, is action taken ‘under color of' 
state law." Although there was a dissenting opinion, the 


rule as to the meaning of "under color of" state law was 


not questioned. That view of the meaning of the words "under 


Poller Of was reaffirmed in SCREWS vs. UNITED STATESS) the 
foc COUrE Continued Im 16S Gpinzonm om page 127 a5 Ene Coure 


Geclaced: 


"If the results of our construction of ‘under 
color of' law were as horrendous as now claimed, 
if they were as disruptive of our federal scheme 
as now urged,.if they were such an unwarranted 
invasion of States'rights as pretended, surely 
the voice of the opposition would have been heard 
iv those Committee reports. sie silence and 
tie new wses €o which “under eolor cf law have 
recently been given, reinforce our conclusion that 
Gur prior deciSions were Gorrect On Enis iaLeer 
Gir COME EEME ELON - 


We conclude that the meaning given ‘under 
color of law in the ChASSic case and am the 
SCREWS and WILLIAMS cases was the correct one; 
and we adhere to it. 

In the SCREWS case, we dealt with a statute 
Enateimeesed criminal penalties for acta willriii 
done. We construed that word in its setting to 
mean the doing Of en act with “a SpeerEie intent 
Be GeCprive a DERSON Of a Lederal fight. Sse > Ulo 
at 103. We do not think that gloss should be 
placed on # 1979 which we have here. The word 
'willfully' does not appear in # 1979. Moreover, 

# 1979 provides a civil remedy, while in the 

SCREWS case we dealt with a criminal law challenged 
on the ground of vagueness. Section 1979 should 
emread against ehe background of Core liaba lie, 
that makes a man responsible for the natural 
consequences of his actions." 


Justice Frankfurter stated in MONROE vs. PAPE 
as follows: 


"To show such violations, petitioners invoke 
pramarily che Amendments Due Process clause: 
The essence of their claim is that the police 
conduct here alleged offends those requirements 
of decency and fairness which, because they are 
‘implicit in the concept of ordered liberty, ' 
are imposed by the Due Process Clause upon the 
SCBUESS ¢ PMO) vs, CONINRCIMITeia, 302 W.8., 39), 
325. When we apply to their complaint that 
SEGMCaME OF B TPicdiMeijolSe OF JUSTICES SO woGiredci 
in the traditions and conscience of our people 
as to be ranked as fundamental,‘ which has heen 
tre Louchstone for this Ceurt Ssventorcenemeson 
due process, the merit of this constitutional 
claim is evident." 


In the case at bar, the conduct Gt the appellees, 
without any shadow of a doubt, offends the requirements of 
eecency and fairness which are "implicit im the concept of 
ecacred liberty, mer does the title of oftice, sauasi— 
mudictal or eyon judiclalesor Leself sw ammunize thesappellec 
Erom Lespomsibility for umlawiul, actweons whichweannoc pe 
Saldueorconstitute aneiunteqral part Gf Ehe qudicwal proces-. 


= 1b 


meeercuARD vs. RONAN 351 F.2d 533 (1965), pq. 537. 


ine fits: amended! complaint of Lhe appellant as 
Based primarily on misuse of office and abuse of process in 
Meoat, as alleged paragraph IX, “Under color and by misuse 
memenic Office of District Attorney of Alameda County, said 
UW. Frank Coakley in collusion with the said Assistant 
District Attorney Lowell Jensen and Inspector C. Herbert, 
and others, knowingly and willfully presented to the 
Grand Jury on or about February 18, 1965, perjured testimony 
for the designed purpose of obtaining an indictment against 
plaintiff and willfully and by design did not present a full 
Beomenle fp1eture Of all faces before Sard Grand Wury) waich 
facts were available to and within the knowledge of said 
mamed officials.” CT p. lO, 1l 4-9. Paragraphs XI, CT 
meee) (9-32, XIL, CT. Ll, Vl 1-8) cnaexy, Cl. Lie 15-26 
Specifically set forth material facts known to the District 
Attorney which were concealed from the ee UW Ua ERT 
a casual observation leads an unprejudiced mind to one 
conclusion that the eanoiatnaeee said information was 
designed to mislead the Grand Jury and assure that the said 
Grand Jury would bring iff an indictment syby this course oF 
conduct, the appellees made certain that the integrity of 
the appellant would be forever besmirched and any political 
Bbikion Stitledae lt te "a woelleacccpted fact eliae seven an 
acquittal will not remove the stigma of an indictment. 


Paragqrvapi “vil, 1¢T, 12) sile4-8 elearly demconstraved that 


Sass 


meeiece did not receive a speedy trial in violation of 
Mee oustitutional rights as guaranteed by the 6th and 14th 
mendments of the United States Constitution. 

it is contended by Ehe appellant that tier apeellecs 
moped tLhemselves of any possible immunity by virtue of 
Pir conduct as hereinabove set forth that a cause of 
etion has been stated against the said appellees and that 
Peel ron slhould be remanded to the United Sit-itc:: 
meaetrct Court for trial on its merits. 


Respectively submitted, 


RO Of) dA ee 


5 am igle gee Martege 
In Propria Persona 
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CERI neAIEE 
Hicertifty Ehetyein cOnsection wie wee 
©f this brief, I have examined Rules 18 and 19 of the United 
States Court of Appeals for the Ninth Circuit, and that, 
aa my Opinion, the foregoing brief is in full compliance 


Ticehimeeiniese rules. 


—. 
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Ber en IF. Marlowe 


